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if it did exist, the judge did not make it, and the
imagined ratification by the sovereign did not make
it, there being no need of his interposition, express
or implied. If it did not exist at the time of the
transaction, then what the judge has done and the
sovereign ratified is to compel a man to suffer for
the violation of a law committed before the law Was
made. No theory of law can stand which involves
such a consequence. Our courts act consistently,
and the record of an action exhibits a perfectly
logical process; but upon the Austinian theory it
would present a revolting absurdity. Let me illus-
trate the operation of that theory. A plaintiff brings
his action in a novel case, never before considered,
alleging certain facts and claiming that by existing
law he is entitled to recover from the defendant a
thousand dollars for an injury inflicted upon him;
the defendant appears and admits the facts alleged,
but insists that by existing law he did only what he
had good right to do. The learned judge finds that
neither party is right in his claim, because, as he
says, there is no existing law applicable to the case,
none having been made; but he is clearly of the
opinion that there ought to be one which would
support the plaintiff's claim, and that it is his duty,
as the delegate of the sovereign, to make it, which
duty he proceeds to perform, but in a most amazing
manner. He does not dismiss the suit and at the
same time declare what in all future like cases the
law shall be, but, regretting, perhaps, the indirect
manner in which he must perform his duty and the
individual suffering he must inflict, he condemns